
 Page 1 of 14 
 GR CASE NO-881/2011 

Hemanta Kumar Das 
SDJM(M),HATSINGIMARI 
 

IN THE COURT OF SUB- DIVISIONAL JUDICIAL MAGISTRATE (M)  

 AT HATSINGIMARI, DHUBRI   

Reference: G.R. Case No.881/2011U/S-143/323/427, IPC  

  

   State of Assam  

     Versus 

1. Md. Rasuluddin 

2. Md. Nur Salam 

3. Md. Jaher Ali 

4. Md. Danez Ali 

5. Md. Hazarat Ali 

6. Musstt. MoriamBewa 

7. Musstt. Rahima Begum 

……… Accused persons 

      

Present: Sri Hemanta Kumar Das, B.A., LL.B., A.J.S. 

For the Prosecution:Mr. A.Rezzak,Ld. APP 

For the Defence:Mr. A.Islam,Ld. Advocate 

Evidencerecordedon: 06.11.2015, 26.11.2015, 01.07.2017 

Argument heard on: 10.01.2018, 24.01.2018 

Judgment delivered on: 30.01.2018 

     

JUDGMENT 

1.Prosecution case in brief is that, on 24.06.2011 the informantMd. 

Habej Alilodged an FIR with the Mankachar P.S. stating inter-alia that 

on the same day at about 2 P.M. the accused persons armed with lathi, 

khulpietc. illegally entered into his house and started to beat up his 

father namely Md. Tota SK upon his head and various parts of body 

causing serious injury. It is stated that when he along with his aunty 

Musstt. RongmalaKhatoon and wife Musstt. AnowaraBibi came forward 

to save his father the accused persons also assaulted themcausing 
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serious injuries.Due to the assault 18 stitches are given upon his 

father’s head and 15 stitches are to be given on his head. It is also 

alleged that his aunty Rongmala got 7 stiches on her hand. 

2.On receipt of the said FIR, O/C, MankacharP.S. registered a case as 

Mankachar P.S. Case No-166/2011 against the accused persons U/S 

143/147/148/149/448/325/326,IPC. The police started investigation 

into the matter. After completion of the investigation, the police 

submitted charge sheet against the accused persons Under Section U/S 

143/323/447, IPC. 

3.During trial, after perusal of the case records and on prima facie 

materials U/S 143/323/427, IPC being found against the accused 

persons, particulars of the said offences are explained to them to 

which they pleaded not guilty and claimed to be tried. 

 

4.The prosecution in support of its case examined 5 (five) 

witnessesand exhibited 1 (one) document. The witnesses have been 

cross examined by the defence. Defense plea is of total denial. In 

their statement recorded U/S 313 Cr.P.C., the accused persons 

denied the allegation brought against them. The defense declined to 

adduce any evidence.  

 

5.I have heard the argument put forwarded by the learned counsels of 

both the sides. I have also perused the evidence available on record 

and the record of the case and my findings are as follows: 

 

6.The point of determination in the case is- 

 

I. Whether on 24.06.2011at about 2P.M., the accused persons 

were the members of unlawful assembly? 
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II. Whether on the same day and time, the accused persons 

being members of unlawful assembly and in prosecution of 

the common object of the said assembly voluntarily caused 

hurt to Md. Tota SK, Md. Habez Ali, Musstt. 

RongmalaKhatoon and Musstt. Anowara Begum? 

III. Whether on the same day and time, the accused persons 

being members of unlawful assembly and in prosecution of 

the common object of the said assembly committed mischief 

by causing wrongful loss or damage to the property of the 

informant? 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

7.  PW1 namely Md. Habej Ali is the informant-cum-victim of the 

case. He deposed that occurrence took place on 24.06.2011 at about 2 

P.M.. He stated that on the day of occurrence the accused persons 

namely Rasuluddin, Nur Islam, ZaherAli, Danu, Hazarat, Mohiran and 

Rahima armed with lathi, “turpi” (sharp dao) entered into their 

compound and accused Rasuluddin gave a blow on the head of his 

father namely Tota Sk. with a turpi. Due to the blow his father head 

got fractured and 18 stitches are given in the Gazarikandi hospital. 

PW1 also stated that accused Nur Islam gave a blow on his head with a 

stick as a result of which there is bleeding from his head. It is further 

stated that accused Mohiran, Rahima and Rasuluddin assaulted his 

wife namely Musstt. AnowaraBibi with stick. He deposed that they are 

taken to Gazarikandi PHC by the villagers. PW1 has exhibited the FIR 

as Ext.1 and identify his signature as Ext.1(I). 

              In the cross-examination PW1 has stated that he lodged the 

FIR on 24.06.2011, the very day of the incident. He stated that he has 

no knowledge what is written in the FIR. He stated that he only put his 

signature on the FIR. He deposed that at the time of occurrence he was 

inside the house. It is stated that he could not say the name of the 
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persons gathered at the place of occurrence. He admitted that police 

did not seize any articles from the place of occurrence. He stated that 

police did not take him to hospital. He denied the suggestion that he 

gave a blow on the head of accused Rasuluddin as a result of which his 

head got fractured. He admitted that the accused persons have also 

lodged an FIR against them. He denied the suggestion that he did not 

state before the police that accused Rasuluddin gave a blow on his 

father’s headwith a Turpi as a result of which 18 stitches are to be 

given on his head. He denied the suggestion that he did not state 

before the police that accused Nur Islam gave a blow on his head. He 

denied the suggestion that he lodged a false case against the accused 

persons due to personal grudge. 

8.    PW2 namely Md. Tota SK deposed that informant is his son. He 

deposed that occurrence took place about 4 years 5 months back at 

about 2 PM. He deposed that on the day of occurrence accused persons 

namely Rasul, Nur Islam, Mohiran, Zaher, Rahima, Danu@Danesh and 

Hazarat Ali armed with lathi and turpi entered into their house and 

accused Rasuluddingave a blow on his head with a turpi. He stated 

that due to the blow he fell down on the floor and 18 stitches are given 

in the hospital. He stated that due to the assault blood spotted on his 

Punjabi shirt and Lungi. 

               In the cross-examination PW2 has stated that the incident 

was witnessed by Akher, Iman and Shahjamal. He stated that in the 

alleged incident he became unconscious and regain in the hospital. He 

stated that he could not say what happened after he became 

unconscious. It is stated that he could not say as to whether or not 

accused Rasul sustained injury. He admitted that accused lodged a 

case against them and he is an accused in the said case. He denied the 

suggestion that the accused person did not assault him and sustained 

injury by falling himself. He stated that police did not take him to the 
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hospital and no articles were seized by the police.He denied the 

suggestion that he deposed falsely due personal grudge. 

9.     PW3 Musstt. AnowaraBibi deposed that informant is her 

husband. She stated that occurrence took place 4 years 5 months back 

at the noon. She stated that on the day of occurrence accused persons 

namely Rasul, Nur Islam, Zaher, Hazarat, Rahima, Mohiran and Danu 

armed with dagger, lathi, turpi entered into their compound and 

accused Rasul gave a blow on the head of her father-in-law namely 

Tota Sk. with a trupi. It is stated that accused Mohiran assaulted her 

with stick. It is also stated that accused Rahima and Zaher assaulted 

her husband with stick. PW3 further deposed that 18 stitches are given 

upon the head of her father-in-law and 8 stitches are given upon her 

husband. She stated that her father-in-law and husband were taken to 

GazarikandiPHC by the village people. 

In the cross-examination PW3 deposed that she could not remember 

the date of the incident. She stated that she is named as accused in the 

case lodged by the accused persons. She stated that at the time of 

occurrence she was inside the home. It is stated that at about 400/500 

people gathered at the place of occurrence but she could not 

remember their name. She denied the suggestion that she did not state 

before the police that accused Rasul assaulted his father-in-law Tota 

Sk. She denied the suggestion that there was no injury on the head of 

his father-in-law and husband. She admitted that accused Mohiran 

lodged a rape case against her father-in-law Tota Sk. and subsequently 

it was settled between them. She stated that police did not seize any 

articles from the place of occurrence.  

10.      PW4 namely Musstt. RongmalaKhatoon deposed that 

informant is her nephew. She stated that occurrence took place 6 years 

back at about 2 pm. She stated that on the day of occurrence an 

altercation took place between the informant namely Md. Habej Ali and 



 Page 6 of 14 
 GR CASE NO-881/2011 

Hemanta Kumar Das 
SDJM(M),HATSINGIMARI 
 

the accused persons namely Rasuluddin, Zaher Ali, Danesh Ali, Hazarat 

Ali, Rahima Begum and Morium. Thereafter, a marpit took place 

amongst them. Due to marpitHabez, she herself and TotaSK sustained 

injury. She stated that she sustained injury on her middle finger and 3 

stitches are given on it. Habez sustained injury on his head and 10 

stitches are given on it. She further stated that TotaSK also sustained 

injury on his head and they are treated as Gazarikandi BPHC.  

In the cross-examination PW4 admitted that the accused 

persons also lodged a complaint against them regarding the same 

incident. She stated that police seized blood spotted dresses of the 

injured. She stated that they were treated at Dhubri Civil Hospital. She 

denied the suggestion that Habez assaulted Rasuluddin. She admitted 

that the accused persons fall down prior to them and they are brought 

to Kukurmara hospital. She stated that at first accused Danesh came to 

the place of occurrence and there after other co accused arrived 5/10 

minutes interval. She denied the suggestion that the accused persons 

did not assault the informant and his fatherTota SK. and deposed 

falsely today. 

11.   PW5 namely Md. Shahjamal deposed that he know both the 

informant and the accused persons.  He stated that occurrence took 

place 6 years back at about 2 P.M. He stated that on the day of 

occurrence he saw that public gathered near the house of Tota SK. He 

stated that he came to know from the public that a marpit took place 

between the accused Rasuluddin and Nur Islam with Tota SK. On 

receiving the information he went to the residence of Tota and found 

Tota SK and Habezwith injury on their heads. He also saw injury on the 

hand of Rongamala. Later on he brought the injured to Kukurmara 

Hospital.  

 In the cross-examination PW5 deposed that he saw 30/40 

people gathered in front of the residence of Tota. He stated that he 
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could not remember the name of the person from whom he heard 

about the incident. He stated that he did not saw the accused persons 

at the place of occurrence. He denied the suggestion that he did not 

state before the police that he brought the injured persons to the 

GazarikandiPHC in “thela”. He denied the suggestion that he did not 

see any injury upon the injured as deposed by him and never took 

them to hospital.             

12. Let us first decide as to whether on 24.06.2011 the accused 

persons being members of unlawful assembly voluntarily caused hurt 

to the informant and his family members. From the content of the FIR, 

it appears that the informant alleged thaton 24.06.2011 at about 2 

P.M.the accused persons armed with lathi, khulpi illegally entered into 

his house and started to beat up his father namely Md. Tota SK upon 

his head and various parts of body causing serious injury. It is stated 

that when he along with his aunty Musstt. RongmalaKhatoon and wife 

Musstt. AnowaraBibi came forward to save his father the accused 

persons also assaulted them causing serious injuries. 

From the appreciation of evidence it appears that while 

deposing as PW1 in the Court, the informant Md. Habej Alideposed 

thaton the day of occurrence the accused persons namely Rasuluddin, 

Nur Islam, Zaher, Ali, Danu, Hazarat, Mohiran and Rahima armed with 

lathi, “turpi”(sharp dao) entered into their compound and accused 

Rasuluddin gave a blow on the head of his father namely Md. Tota SK. 

with a Turpi( a kind of sharp dao).But in the FIR the informant alleged 

that all the FIR named accused persons conjointly started to beatup his 

father Md. Tota SK on various parts of his body and head with lathi, 

khulpi etc. causing injury. From the contents of the FIR it appears that 

the informant did not specifically mentioned that on the fateful 

dayaccused Rasuluddin gave a blow on his father’s head with a turpi. 

PW1 the informant in his evidence did not implicate the accused 



 Page 8 of 14 
 GR CASE NO-881/2011 

Hemanta Kumar Das 
SDJM(M),HATSINGIMARI 
 

persons namely Md. Jaher Ali, Md. Danez Ali and Md. Hazarat Ali with 

the alleged offence of assault.PW1 also stated that accused Nur Islam 

gave a blow on his head with a stick as a result of which there is 

bleeding from the wound. It is further stated that accused Mohiran, 

Rahima and Rasuluddin assaulted his wife namely Musstt. AnowaraBibi 

with stick.PW1 in his evidence in chief uttered not a single word that 

accused persons assaulted his aunty namely Musstt. 

RongmalaKhatoon. He also failed to depose that at the relevant time 

when his aunty Musstt. RongmalaKhatoon came forward to rescue his 

father the accused persons assaulted her as a result of which she 

sustained injury on her hand and 7 stiches are given on it. PW3,Musstt. 

AnowaraBibi wife of the informant deposed that on the day of 

occurrence accused persons namely Rasul, Nur Islam, Zaher, Hazarat, 

Rohima, Mohiran and Danu armed with dagger, lathi, turpi entered into 

their compound and accused Rasul gave a blow on the head of her 

father-in-law namely Tota Sk. with a trupi. It is stated that accused 

Mohiran assaulted her with stick. It is also stated that accused Rahima 

and Jaher assaulted her husband with stick.According to her only 

accused Mohiran assaulted her with stick. But on the other hand the 

PW1, husband of the PW2 deposed that accused Mohiran, Rahima and 

Rasuluddin assaulted his wife namely AnowaraBibi with stick. PW2 

also did not corroborated with the evidence of PW1 thataccused Nur 

Islam gave a blow on her husband’s head with a stick as a result of 

which there is bleeding from the wound. She stated that accused 

Rahima and Jaher assaulted her husband with stick.PW2 in her 

evidence uttered not a single word that her husband was assaulted by 

accused Nur Islam.She also failed to depose that at the relevant time 

Musstt. RongmalaKhatoon was present and the accused persons 

assaulted her as a result of which she sustained injury on her hand. 
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13.Coming to the evidence of PW5, Md. Shahjamal, it is seen that, his 

knowledge was derived from someone and the entire evidence of PW2 

on the point of alleged offence as “Hearsay” and so cannot be 

considered. PW2 is not the eye witness of the incident and he did not 

witness the incident itself. PW4, Musstt. RongmalaKhatoon in her 

evidence deposed that on the day of occurrence an altercation took 

place between the informant namely Md. Habej Ali and the accused 

persons namely Rasulludin, Zaher Ali, Danesh Ali, Hazarat Ali, Rohima 

Begum and Morium. Thereafter, a marpit took place amongst them. 

Due to marpitHabej, she herself and Tota Sk. sustained injury. She 

stated that she sustained injury on her middle finger and 3 stitches are 

given on it. During cross examination PW4admitted that the accused 

persons fall down prior to them and they are brought to Kukurmara 

hospital.From this evidence of PW4 it appears that on the fateful day a 

free fight took place between both sides and PW4 failed to mention 

specifically who assaulted whom. The prosecution has failed to prove 

who were the aggressor and the victims at the relevant time. 

Furthermore, PW1 and PW3 who appears to be present at the place of 

occurrence never corroborated that accused persons assaulted PW5 

Musstt. RongmalaKhatoon as a result of which she sustained injury on 

her finger.The evidence of PW4 is not corroborated with the evidence 

of PW1 and PW3 with regard to the fact that the accused persons 

facing the trial have assaulted her causing injuries. There are 

contradictory statement of PW1, PW3 and PW4 regarding the actual 

presence of persons at the relevant time creates some doubts about 

the credibility of prosecution story. 

 

14.    Now the prime question is as to whether on 24.06.2011 at 

about 2 P.M., the accused persons being the members of unlawful 

assemblyarmed with lathi, khulpi etc. assaulted Md. Tota SK causing 

hurt.From the content of the FIR, it appears that the informant alleged 
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thaton 24.06.2011 at about 2 P.M.the accused persons armed with 

lathi, khulpietc. illegally entered into his house and started to beat up 

his father namely Md. Tota SK upon his head and various parts of body 

causing serious injury.While deposing as PW1 in the Court, the 

informantdeposed that only accused Rasuluddin gave a blow on the 

head of his father Md. Tota SK. with a Turpi (a kind of sharp dao).PW1 

the informant in his evidence did not implicate the other co accused 

with the alleged offence of assault.PW2, Md. Tota SK in corroboration 

of PW1 deposed that accused Rasuluddin gave a blow on his head with 

a Turpi.Similarly PW3, Musstt. AnowaraBibi deposed that accused 

Rasul gave a blow on the head of her father-in-law namely Tota Sk. 

with a Trupi. PW1, PW2 and PW3 deposed in the same tune that only 

accused Rasuluddin gave a blow on the head of Md. Tota SK with a 

turpi( a kind of sharp dao). From this version of PW1, PW2 and PW3 it 

appears that only accused Rasuluddinis involved with the alleged 

offence of assault upon the victim namely Md. Tota SK.But we need 

corroboration of medical report in this regard.In the instant case 

prosecution has failed to examine the M.O. to testify whether any such 

injury as alleged has been caused to the victim namely Md. Tota SK. 

But after taking into consideration of judicial notice of the medical 

certificate of the victim it appears that all the injuries sustained by the 

victim Md. Tota SK were simple injury caused by blunt object.It is very 

much unbelievable and highly improbable that, accused gave him a 

blow with a turpi (a kind of sharp dao) upon his head and the Medical 

Examination Report of the victim namely Md. Tota SK reveals that the 

injuries are caused by blunt weapon.Though from the Medical Report 

of Md. Tota SK it transpires that he sustained simple lacerated injury 

over his head caused by blunt weapon, but it is not proved that the 

alleged injury is caused by Turpi (a kind of sharp dao).Therefore, the 

statements made by the P.W.1/Informant regarding this point whether 

accused person Md. Rasuluddinvoluntarily caused hurt to his father 
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Md. Tota SK with Turpi (a kind of sharp dao) is not supported by 

Medical Report. 

 

15. From the evidence of PW1 and PW3 it appears that they have 

exaggerated their examination-in-chief from the statements made u/s 

161 Cr.P.C. before the Investigating Officer. The Investigating Officer 

of the case was not examined by the prosecution to corroborate the 

contradictions taken by the defence. However, I have gone through the 

case diary by using the power u/s 172 Cr.P.C. and ongoing through the 

statements, it appears that the PW1 did not state before the policethat 

accused Rasuluddin gave a blow upon his father’s head namely Md. 

Tota SK as a result of which 18 stitches are to be given on his head. He 

also did not state before the police that the accused Nur Islam gave a 

blow on his head. Similarly PW3, Musstt. AnowaraBibi did not state 

before the policethat accusedRasul assaulted his father-in-law Md. 

Tota SK. The prosecution has failed to bring the I/O to prove the 

material part of exaggeration in the evidence of PW1 and PW3 which 

are of vital importance. On totality of the evidence it may be safe to 

hold that the evidence of PW1 and PW3 are full of exaggeration from 

the facts what is stated before the police u/s 161 Cr.P.C. If we deduct 

that part of exaggerated evidence from the evidence of PW1 and PW3, 

virtually nothing remains to hold the accused guilty for the alleged 

offence. Therefore,these material points which omitted to report at the 

time of investigation affects the merit of prosecution story. The 

prosecution did not explain as to why the PW1and PW3 did not tell 

police about the material facts.The evidence of the eye witnesses as to 

the fact of the alleged assault did not inspire confidence as because 

there were inconsistencies and improvements in the deposition of the 

prosecution witnesses made over their statements recorded under 

section 161 Cr.P.C. As such this part of the testimony to my considered 

opinion is omission and is exaggeration of the fact. Therefore, the 
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testimony of the PW1 and PW3 not creditworthy. Mere sustaining of 

simple injury by the informant and other victims does not implicate the 

accused persons with the alleged offence in absence of strong and 

reliable corroboration from other independent witnesses. From the 

above evidence of PW1,PW2,PW3 and PW4, it is clear that the 

prosecution side has failed to prove beyond reasonable doubt thaton 

24.06.2011 at about 2 P.M.the accused persons being members of 

unlawful assemblycommitted criminal trespass by entering into the 

compound of the informant and voluntarily caused hurt to the 

informant and other victims. 

16. Now the next question is whether the accused personshave 

illegally entered into the compound of the informant and committed 

mischiefand assaulted him and his wife and father. From the 

contradictory statements of PW1 and PW3, it creates a reasonable 

doubt as to whether the accused persons illegally entered into the 

compound of the informant with intent to commit an offence.As PWs 

are silent regarding the involvement of more than five persons in a 

groupand in prosecution of the common object of the said assembly 

voluntarily caused hurt to him and his family members, I am of the 

considered opinion that the ingredients of offence u/s 143 IPC is 

missing. The prosecution side failed to make out a case u/s 143/427 

IPC beyond all reasonable doubt against the accused persons and 

hence they deserve acquittal on this count.  

17. It is golden principle of law that the prosecution side must prove 

their case beyond all reasonable doubt. It needs to be mentioned 

herein that, in a criminal case, the burden of the prosecution is very 

high and the prosecution is required to prove the guilt of the accused 

persons beyond all reasonable doubts.  It is also important that, in a 

criminal case, in absence of strong and reliable evidence showing 

complicity of the accused person in commission of the alleged offences, 
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the benefit always goes to the accused persons.Accordingly, I come to 

this conclusion that, the prosecution has failed to prove the guilt of the 

accused persons beyond all reasonable doubt to the required standard 

of proving its case. 

ORDER 

18.    Thus, having appreciated the evidences on record, I have no 

hesitation in holding that the prosecution in the case at hand is found 

unsuccessful in proving the guilt of the accused persons beyond all 

reasonable doubt. Consequently, the accused persons namely Md. 

Rasuluddin, Md. Nur Salam, Md. Jaher Ali, Md. Danez Ali, Md. Hazarat 

Ali, Musstt. MoriamBewa and Musstt. Rahima Begumare acquitted of 

the offences punishable U/S 143/323/427,IPC and set at liberty 

forthwith. Their bail bonds and sureties are extended for another six 

months in view of Section 437A Cr. P.C. 

Given under my hand and seal of this court on this30thday of January, 

2018. 

Typed and corrected by me 

       

 

 

 

 

 

 

 

 

 

 

 

 (HEMANTA KUMAR DAS) 

SDJM(M),HATSINGIMARI 
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A P P E N D I X 

 

1. Prosecution Witnesses: 

    PW1- Md. Habej Ali 

    PW2- Md. Tota SK 

    PW3-Musstt. AnowaraBibi 

    PW4- Musstt. RongmalaKhatoon 

    PW5- Md. Shahjamal 

2. Defence Witnesses: - None 

3. Prosecution Exhibits: 

 1. Ext.1- FIR 

4. Defence Exhibits: - None 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

(HEMANTA KUMAR DAS) 

SDJM(M),HATSINGIMARI 

 

 

 

 


